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Court of Appeals of the District of Columbia 


No. 5991. 


Elaine von der Lippe Lipski, Appellant, 

vs. 

Sally Burch, Helen Burch, C. W. Simpson Co., Inc., a 

Corporation, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 53848. 

Elaine von der Lippe Lipski, Plaintiff, j 

vs. 

Sally Burch, Helen Burch, C. W. Simpson C(l, Inc., a 
Corporation; Florence Greaves, and Raymond peebe and 
Robert Watson, Trustees, Defendants. 

United States of America, 

District of Columbia, ss: | 

i 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 Amended Bill of Complaint . 

Filed February 13, 1933. 

In the Supreme Court of the District of Columbia. 

Equity. No. 53848. 

Elaine von der Lippe Lipski, Plaintiff, 

vs. 

Sally Burch, Helen Burch, C. W. Simpson Co., Inc., a 
Corporation; Florence Greaves, and Raymond Beebe and 
Robert Watson, Trustees, Defendants. 


Leave of Court having been first had and obtained, your 
plaintiff, Elaine von der Lippe Lipski, respectfully repre¬ 
sents to this Honorable Court as follows: 


1. That the plaintiff is a Citizen of the United States and 
a resident of the District of Columbia. 


2. That the defendant, Sally Burch is a Citizen of the 
United States and a resident of the District of Columbia, 
and is sued in her own right. 

3. That the defendant, Helen Burch is named as one of 
the parties secured under a second deed of trust as herein¬ 
after more fullv set forth. 

* 

4. The C. W. Simpson Company, Incorporated, is a Cor¬ 
poration, doing a real estate business in the District of Co¬ 
lumbia and is named as the party collecting the rents from 
the property as hereinafter set forth. 

5. That the defendant, Florence Greaves, is a Citizen of 
the United States and her residence is unknown and she is 


sued in her own right. 

6. That Ravmond Beebe and Robert Watson are Citizens 
% 


of the United States and residents of the 


District 


of Columbia, and are named as Trustees under the 
second deed of trust hereinafter set forth. 


7. That during the month of April, of 1931, your plaintiff 
was the owner of the property at 11 and R Street, 
Northeast, in the District of Columbia, which is known for 
taxation purposes as lot 99, in square 3521. 

8. That the said property and the improvements thereon 
were subject to a first trust in the sum of $35,000 and a sec- 
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oikI trust In the sum of $20,000, which sum had b 
at that time to $15,600. 

9. That the said second trust secured two notes for 
$10,000 each, payable $100.00, on the 11th day of each and 
everv month, and the said notes were held bv the defend- 
ants, Sally Burch and Helen Burch. 

10. That during the period aforesaid the plaintiff and 
one Alice Kent entered into a written agreement wliere- 
under the said plaintiff was to convey the property at 11 
and 11V*> R Street, Northeast, to the said Alicfe Kent and 
was also to renew the first trust of $35,000 or to see that 
said first trust was renewed. And that the said Alice Kent 



was to convey to the plaintiff improved land in Druid Hills, 
Atlanta, Georgia, of the value of $15,000 subject to a first 


trust of $8,000. And in addition thereto was to'give to the 
plaintiff a first trust of $1,500.00 on certain property in 
Atlanta, Georgia, of the value of $6,000. The plaintiff was 
to receive under the terms of this agreement, $500.00, in 
cash and was also to take back as deferred purchase money, 
notes for $17,000 secured by a second trust on 1| R Street, 
Northeast. 


•» 

.» 


11. That thereafter on June 6, 1931, the plaintiff 
and the defendant Sally Burch, agreed in [writing as 
follows: I 


That said Sallv Burch would exchange the second trust 
on 11 R Street, Northeast for a similar second trust on 
the Mardav Apartments which were located at 815 Mary¬ 
land Avenue, Northeast, Washington, D. C., and they fur¬ 
ther agreed that the interest on the second trust on 11 R 
Street, Northeast, would be paid to the said Sally Burch 
out of the money at the title company. The said Sally 
Burch further agreed that the said notes were to mature 

three vears from date. That the said Sallv Burch executed 
* « 

said agreement and transmitted the same to this plaintiff. 
That no time was set in said contract for completion of the 
same, but that your plaintiff did thereafter arrange with 
the National Savings & Trust Company, a Corporation, in 
the District of Columbia, that they would sell the said 
Mardav Apartment house for Might Thousand ($8,000.00) 
Dollars in cash and the balance of the purchase! price of 
Seventy-eight Thousand ($78,000.00) Dollars in the form 
of a first trust. 
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12. That thereafter your plaintiff did arrange for the fol¬ 
lowing deal: That she would execute notes secured by a 
second deed of trust on the Mardav Apartment house in 
the sum of $17,000.00, which notes she would turn over to 
the defendant Sally Burch and in return therefor would 
receive back the then existing second trust notes on 11 R 
Street, Northeast; that she would, in the consummation of 
this deal, convey the title to 11 R Street, Northeast, to the 
said Alice Kent and receive back from Mrs. Kent a second 
trust in the sum of $17,500.00 on 11 R Street, Northeast, 
which second trust she did arrange to sell for the sum of 
$13,500.00 with which money she would pay the $8,000.00 
cash required for the purchase of the Mardav Apart- 
4 ment. 

13. That after making the necessarv arrangement 
for this deal, your plaintiff left the mechanical details to 
be handled by one Florence Greaves, named as one of the 
defendants herein, and went to New York in reference to 
another business matter. That your plaintiff left one Flor¬ 
ence Greaves to collect the rents on the said R Street prop¬ 
erty and to keep plaintiff informed of the deal aforesaid. 

14. That in June of 1931, the first trust on 11 R Street, 
Northeast, became due. 

15. That your plaintiff returned to the City for a few 
days at the end of June and after a conference with Mrs. 
Graeves, communicated with the defendant by telephone 
for the purpose of seeking the defendant Sally Burch’s 
consent to another deal which was then and there contem¬ 
plated, namely, that your plaintiff was to receive the equity 
in the Astoria Apartment in exchange for a second trust 
on 11 R Street, Northeast, which trust she was to execute; 
that she would execute a new second trust on the Astoria 
Apartment house, which second trust she would exchange 
for the then existing second trust on the R Street prop¬ 
erty. That the said defendant Sally Burch did agree, then 
and there, to accept such exchange and was perfectly sat¬ 
isfied to take a second trust on the Astoria or any other 
suitable property. That, thereafter, this plaintiff did ar¬ 
range for the consummation of said deal. That your plain¬ 
tiff was desirous of closing the second deal for the reason 
that said deal could be so arranged as to net the best profit 
for your plaintiff. That the said Sally Burch was informed 
of the various arrangement- and consented thereto. 



SALLY BURCH, HELEN BURCH, ET AL. 


0 


16. That in July of 1931, your plaintiff received a 

5 communication from the defendant, Florence Greaves, 
requesting this plaintiff to transfer of recbrd the title 

to 11 R Street, Northeast, to the said Florence Greaves as 
Trustee for the purpose of allowing the said Florence 
Greaves, as Trustee, to complete said deal. 

17. That the said Florence Greaves procured a[ deed from 
your plaintiff to lot 99, square 3521, on July 14), 1931, and 
the said deed was recorded on the 18th day of tTuly, 1931. 
The said deed naming Florence Greaves as Trustee for 
your plaintiff. 

18. That all the parties concerned in the transaction knew 
that the said Florence Greaves was holding sai$ property 
as trustee. 

19. That prior to the date of the deed from the plain¬ 
tiff to Florence Greaves, the defendant, Sally purch, or¬ 
dered the trustees Ravmond Beebe and Robert Watson 

* 

to foreclose the said property and that in pursuance to the 
orders of the said Sally Burch, the said trustee offered 
for sale and sold on July 22, 1931, the said property. That 
the said property was sold for the sum of $1,000)00 subject 
to a first trust of $35,000. , 

20. That this plaintiff had spent approximately $9,000 
in improvements on the said property. That a; the time 
that your plaintiff took over the said property a great 
number of the said apartments contained therein, were va¬ 
cant. That your plaintiff made the necessary repairs and 
due to the said repairs, put the property in a very fine 
condition and completely rented the said property having 
no vacancy therein. That your plaintiff carried this prop¬ 
erty at a large loss and in the summer of 1931, had finally 

placed the property in a position so that it would 

6 pay. That the said defendant Sally Burch well knew 
that the plaintiff had expended large sums and well 

knew that the plaintiff had remedied the bad condition of 
the said property and further well knew that thej property 
at the time of the foreclosure was in good condition and 
fully rented. That your plaintiff is a person c^f limited 
means and is the sole support of two minor children and 
has invested in this property practically all her money. 
That she is divorced from her husband and receives no in¬ 
come from him. 
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21. That the said Sally Burch, never notified this plain¬ 
tiff that there would be a foreclosure sale and never notified 
her of the said Sally Burch’s intention to foreclose nor did 
the said Sally Burch ever make known to this plaintiff that 
she would not abide by her agreement in the premises. 
That as a further means of preventing this plaintiff from 
hearing of such foreclosure sale, no notice or signs were 
placed upon the premises whatsoever, and at the “auction” 
no flag was displayed. 

22. When this plaintiff returned from Xew York she 
found that the deal that she had arranged for was not con¬ 
summated although it had been in the title company, and 
that the said property had been foreclosed by the said Sally 
Burch, and that the said Sally Burch had breached her 
agreement. 

23. That thereafter the said Raymond Beebe, and Robert 
Watson, Trustees, deeded the said property to Sally Burch 
by deed dated July 28, 1931. The said deed was recorded 
on the 30th dav of Julv, 1931. 

24. That the said Florence Greaves acting on and in be¬ 
half of this plaintiff arranged for a first trust on the said 
property and that after the foreclosure sale aforesaid the 

said Sally Burch refinanced the said property. That 

7 in the said refinancing the said Sallv Burch took 

over, assumed and arranged for a first trust as had 

been arranged for bv the said Florence Greaves. That the 

said Sallv Burch well knew at the time she foreclosed that 
* 

the first trust held was awaiting the outcome of this deal 
and would not foreclose. 

25. That after the convevance aforesaid, the said Flor- 

ence Greaves, as Trustee, instituted suit in the Equity 

Branch of the Supreme Court of the District of Columbia, 

in Equity 53198* and sought to set aside the foreclosure sale 

and to enforce a reconveyance of the same. That the said 

suit was filed by the said Florence Greaves as Trustee prior 

to the placing on record of the said deed from the trustees 

to the said Sallv Burch, and that the said Sallv Burch had 

• * • 

been served with process in that cause at the time she re¬ 
corded said deed. 

26. That the said C. W. Simpson Company, a Corpora¬ 
tion, engaged in the real estate business in the District of 
Columbia, collected the rents of the said property for the 
said Sally Burch, and is at the present time collecting said 
rents on behalf of the said Sally Burch. That they have in 
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their possession a sum of money which they hajce secured 
by the collection of such rents. 

27. That your plaintiff is without plain, adequate, or com¬ 
plete remedy at law. 

Wherefore, the premises considered, your plain tiff prays: 

1. That writs of subpoena issue out of this Honorable 
Court requiring the defendants and each of them 
and answer the bill of Complaint. 

2. That upon a final hearing of this cause, tliej Court de¬ 

cide and determine that the said foreclosure sale of 
8 July 22,1931, be void and of no effect. | 

3. That upon a final hearing hereof, tjliis Court 
herein determine that the said deed by Raymond Beebe and 
Robert Watson, Trustees, to Sally Burch, be declared null 
and void. 

4. That ui)on a final hearing hereof, this Court, hear and 
determine the right of tliis plaintiff to damages f 
of the original contract with the said Sallv Burch 
this Court award to this plaintiff from the defenc 
Burch, such damages as will compensate her for tjhe injury 
suffered. 

5. That at a final hearing hereof, this Court 
determine that the said Sally Burch has breached the con¬ 
tract made by her witli the plaintiff and that tiiis Court 
shall award and determine the damages due from the said 
Sally Burch, to the plaintiff herein and grant judgment 
therefore with execution as at law. 

6. That pending the determination of this ea 
this Court order the said C. W. Simpson Company, 


or breach 
\ and that 
ant Sallv 


hear and 


use, that 
a Corpo¬ 


ration, to hold in its custody the rents collected by it from 
11 R Street, Northeast, and restrain and enjoin the said 
C. W. Simpson Company, a Corporation from paying to the 
said Sally Burch, or to anyone for her the rents collected 
from 11R Street, Northeast. 

7. That an injunction pendente lite be granted enjoining 
the defendant Sallv Burch from collecting anv rents or 
profits from the said 11 R Street, Northeast. 

8. That this Honorable Court order the defemhjnt Sally 
Burch, and C. W. Simpson Company, Inc., to show jcause, if 
anv they have on a date certain why thev should not be en- 

joined pendente lite from collecting, receiving, or col- 
9 lecting and paying the rents for apartment 11R 
Street, Northeast. 
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9. That upon a final hearing hereof, this Court herein 
determine and order that the said defendant Sally Burch 
convey to this plaintiff the property of 11 R Street, North¬ 
east, upon this plaintiff’s paying to the said Sally Burch, 

such sum or sums as the Court finds due to the said Sallv 

•» 

Burch under the second deed of trust, after deducting from 
said second deed of trust, a reasonable sum as compensation 
for the breach of contract. 

10. That this Court order and decree that the title to 
said property be and is in the name of this plaintiff. 

11. That upon a final hearing hereof that the said cause 
be referred to the auditor to state the value of the proper¬ 
ties which this plaintiff should have received in said deal 
and by virtue of the breach of contract, lost; said auditor to 
be authorized and directed to find the value of such proper¬ 
ties as the plaintiff should have obtained in said deal. 

12. And for such other and further relief as to the Court 
seems proper and as justice requires. 

ELAINE VON DER LIPPE-LIPSKI. 

District of Columbia, ss : 

Elaine Von Der Lippe-Lipski, being first duly sworn on 
oath deposes and says that she has read the aforegoing 
Amended Bill of Complaint by her subscribed and knows 
the contents thereof. 

That those matters and things stated on information 
and belief she believes to be true and those matters 
10 and things stated as facts are true. 

ELAINE VON DER LIPPE-LIPSKI. 

Subscribed and sworn to before me this 13th day of Feb¬ 
ruary, A. D. 1933. 

FRANK E. CUNNINGHAM, 

Clerk , 

By H. B. DERTZBAUGH, 

Asst. Clerk. 

Leave to file granted. 

PEYTON GORDON, 

Justice. 

Ansiver of the Defendants Sally and Helen Burch. 

Filed January 12,1933. 
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allegations 


the allega- 

, 25 and 26. 
lav that the 
numbered 
that these 
r each and 
defendants 


The answer of the defendants, Sally and H^len Burch, 
respectfully shows: 

1. These defendants have no knowledge of the 
contained in paragraph 1. 

2, 3 and 4. These allegations are admitted. 

5. These defendants have no knowledge of the I allegations 
contained in paragraphs 5. 

6, 7, 8 and 9. These allegations are admitted. 

10. These defendants have no knowledge of 

tions contained in paragraph 10. 

11,12, 13,14,15, 16,17, 18,19, 20, 21, 22, 23, 24 
Answering these allegations, these defendants s 
allegations contained in the correspondingly 
paragraphs are so vague and uncertain 
11 defendants are unable to properly answe 
everyone of them and therefore, these 
say that they have no knowledge or information sufficient 
to form a belief as to the truth thereof, but say that the 
transactions attempted to be set forth by the plaintiff are as 
follows: the facts being a recital of the answer nbade to the 
suit of Florence Fiscus Greaves, Equity No. 53,198, herein¬ 
after referred to, and where the plaintiff is referred to in 
the said recital of facts, it refers to this plaintiff as well as 
the said Florence Fiscus Greaves, who was then and always 
has been the record holder of the title to the teal estate 
involved: 

The true facts are that the plaintiff was the owner in 
fee of the real estate known as Lot 99, in Squarb 3521, im¬ 
proved by premises known as the Owasko Apartments, 11 
& 11 Vl> R St., N. E., Washington, D. C., which will herein¬ 
after be referred to as the Owasko, which is a 
valuable apartment house property yielding a la 
income. The defendant was the holder of two notes in the 
original sum of Twenty thousand ($20,000) dollars, pay¬ 
able in monthly instalments of $200 payment of kvhich was 
secured on the Owasko by a second trust and which notes, 
at the time hereinafter mentioned, had been deduced to 
about fifteen thousand six hundred ($15,600) do|lars. On, 
to-wit, July 22, 1931, the plaintiff as the owner <jf the said 
real estate and as the person obligated to pay the jsaid notes 
was in default and being so in default, the defendant pro¬ 
posed to institute foreclosure proceedings. At tfie request 


large and 
ge annual 


2—5991a 
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of the plaintiff foreclosure proceedings were deferred from 
time to time but no action looking to payment was taken by 
the plaintiff and she continued in default. Foreclosure 
proceedings having then been threatened by the 
12 holders of a senior mortgage on the Owasko, this de¬ 
fendant was compelled to foreclose to protect her in¬ 
terests. The property was advertised for sale at public 
auction under the trust held bv this defendant and accord- 
ingly sold to this defendant who was the highest bidder and 
conveyed to her by trustees’ deed dated July 28, 1931, and 
recorded on July 30, 1931, among the land records of the 
District of Columbia in Liber 6171 at folio 279. 

During the time the said foreclosure proceedings under 
the trust held by this defendant were pending, this de¬ 
fendant offered to re-eonvev title to the Owasko to the 
plaintiff provided a new note and second trust to take the 
place of the one held by this defendant, should be executed 
and delivered to the plaintiff and that payment of the same 
be secured on the real estate known as Lots 21, 22 and 23 
Square South 915, improved by premises known as 815 
Maryland av., N. E., Washington, D. 0., and hereinafter 
referred to as the Mardave, and in pursuance thereof the 
attorney for defendant directed a letter to the plaintiff 
which is in words and figures following: 

I " July 22, 1931. 

Miss Florence F. Greaves, 

No. 11 R Street N. E., 

Washington, D. C. 

Dear Miss Greaves: 


My client, Sallv H. Burch, herebv agrees to deed back 
to you the property known as the Wasko, if you so desire. 

We are mailing deed up to Mrs. Burch today and will 
place same in the Title Company for your order. 

Sincerelv vours, 

(S.) I * ‘ ALFONS B. LAND A. 


The plaintiff did not, within the time limited, accept the 
offer of the defendant and has not since accepted the same, 
and plaintiff has not, in any manner whatsoever, 
13 attempted or offered performance of the agreement 
contained in the aforesaid letter of July 22, 1931. 
The defendant denies that she agreed to accept a second 
trust on the property designated as Lot 800 Square 529, 
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improved by premises known as the Astoria I Apartment, 
Northwest corner 3d & G Streets, N. W., in the District 
of Columbia and specifically denies she agrees to accept 
a second trust on any real estate whatsoever except the 
property known as the Mardave. 

And further answer to the said bill of complaint and by 
way of motion to dismiss, these defendants sa} v that there 
is now pending in this Court the cause known as Florence 
Fiscus Greaves vs. Sally H. Burch, No. 53,198, in the equity 
branch of this Court, wherein the said plaintiff, Greaves, 
seeks in her own right the same relief with respect to the 
same subject matter as is involved in this suit, the said 
plaintiff Greaves, though suing in her own right, is, never¬ 
theless, as vour defendants are informed and believe and 
accordingly aver, trustee for the plaintiff herein, and these 
defendants say that the trustee and beneficiary cannot bring 
separate suits with respect to the same subject ^natter, be¬ 
cause bv doing so, these defendants will he vexed bv a multi- 
plieity of suits and these defendants say that i\\(\ plaintiff’s 
bill herein should, for that reason, be dismissed, |or the said 
suits be consolidated for trial so that any order or decree 
that may be entered herein will conclude all parties hereto, 
and for that purpose these defendants adopt the allegations 
of the answer and cross-bill contained in the above suit of 
Florence Fiscus Greaves vs. Sallv If. Burch, as aforesaid. 

SALLY Ii. BURCH, 
HELEN BURCH, 

Bv ALFONS B. LAN DA. 

* 


14 District of Columbia, To wit: 

Alfons B. Laiula, being first duly sworn on oatli de¬ 
poses and says that he is attorney for the defendants, Sally 
and Helen Burch and has personal knowledge of the trans¬ 
actions herein set forth, that he has read the answers of the 
said defendants and that the same are true as he verily 
believes. 

ALFONS B. LAND A. 

Subscribed and sworn to before me this 11th day of 
January, 1933. 

[notarial seal.] JOHN D. SADLER, 

Notary Public, D. C. 


ALFONS B. LANDA, 
JACOB N. HALPER, 
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Attorneys for Defendants Sally and Helen Burch. 

Answer of Defendants C. W. Simpson Co,, Inc., et al. 

Filed January 12, 1933. 

##*### *■ 

The answer of the defendants, C. W. Simpson Co., Inc., 
a corporation, Raymond Beebe and Robert Watson, Trus¬ 
tees, respectfully shows: 

These defendants are without information or knowledge 
of the allegations contained in the bill of complaint except 
that the said defendants, Watson and Beebe admit that thev 
are trustees under the deed of trust mentioned in the bill 
of complaint and that C. W. Simpson Co., Inc., a corpora¬ 
tion, is collecting the rents of the property involved. 

C: W. SIMPSON CO. INCORPORATED, 
RAYMOND BEEBE and 
ROBERT WATSON, 

By ALFONS B. LANDA, 

Attorney. 

15 District of Columbia, To wit: 

Alfons B. Landa, being first duly sworn on oath deposes 
and says that he is attorney for the defendants, C. W. Simp¬ 
son Co., Inc., Raymond Beebe and Robert Watson, and has 
personal knowledge of the transactions herein set forth, 
that he has read the answers of the said defendants and 
that the same are true as he verily believes. 

’ ALFONS B. LANDA. 

Subscribed and sworn to before me this 11th day of Jan¬ 
uary, 1933. 

[notarial seal.] JOHN D. SADLER, 

Notary Public, D. C. 

ALFONS B. LANDA, 

JACOB N. HALPER, 

Attorneys for Defendants, C. IF. Simpson 

Co., Inc., Raymond Beebe and Robert Watson. 
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Final Decree. 

Filed February 16, 1933. 

******* 

This cause came on to be heard at this term of Court upon 
the pleadings and the testimony adduced in open Court, 
and the Court being fully advised, now makes the following 
findings of fact and conclusions of law’: 

Findings of Fact. 

In July, 1931, the defendants Sally and Helen I^urch w’ere 
the holders of tw’o (2) promissory notes each in tljie original 
sum of Ten Thousand Dollars ($10,000.00^, payable 
16 in monthly instalments of One Hundred Dollars 
($100.00) until paid. These notes w’ere secured upon 
the property known as 11 & IIV 2 R Street, N. E., in the Dis¬ 
trict of Columbia. The property w’as also subject to a first 
trust of Thirty-five Thousand Dollars ($35,000.00) due June 
11,1931. Title to the above property w’as held by the plain¬ 
tiff von der Lippe Lipski. On June 6,1931, the plaintiff and 
defendant Sally Burch entered into an agreement wherein 
the defendant, Sally Burch, agreed to transfer tpe second 
trust on the R Street property for a second trust! on prop¬ 
erty knovm as the Mardave Apartments. No limitation 
of time for performance appeared in the contract. The 
first trust on the R Street property becoming due on June 
11, 1931, as aforesaid, the defendant Sally Burcln and the 
plaintiff agreed that consummation of their contract should 
be had at the time of the maturity of the first trust or a few 
days thereafter. Nothing was done by the plaintiff towards 
the consummation of the contract, neither did she make or 
attempt to make tender of performance. In the meantime, 
the defendant Sally Burch made inquiries of the plaintiff, 
and of her agents, about v’hat efforts w’ere being made for 
the renew’al of the first trust, but no response v’$s forth¬ 
coming and no action in this respect taken by the plaintiff 
or her agents. Thereupon, the holders of the first trust 
threatened sale at auction. Interest on the second trust 
w r as overdue and the monthly payments on the said second 
trust were in arrears since May of the preceding year. 
Thereupon, the defendant Sally Burch, in order tc\ protect 
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her interests, ordered the trustees under the second trust 
to advertise the property for sale which was accordingly 
done. There also appeared in evidence a letter writ- 
17 ten by the attorney for Sally Burch to the agent of 
the plaintiff, offering to reconvey the property within 
six (6) days. This letter was written on the day the prop¬ 
erty was sold at auction as aforesaid. The plaintiff offered 
evidence of a series of proposed transfers of real estate, 
and sales of real estate notes, the final consummation of 
which she expected would net her sufficient money to carry 
out her contract with the defendant Sally Burch, but no 
evidence appears that the parties to the various transac¬ 
tions would have or could have complied with their various 
undertakings or that the plaintiff could have required them 
to turn over to her the various properties required in the 
consummation of her contract with the defendant, Sally 
Burch. 

Conclusions of Law. 


That the plaintiff is not entitled to relief by way of spe¬ 
cific performance of her contract with the defendant, Sally 
Burch, or for damages for the reason that she did not per¬ 
form the said contract nor tender performance thereof 
within the times limited, and further, that the defendant 
Sally Burch rightfully ordered the sale at public auction of 
the K Street property under the second trust, the plaintiff 
being in default and there being no valid agreement to defer 
foreclosure and further; that the offer made by the attor¬ 
ney for the defendant Sally Burch to reconvey the property 
after the sale at, auction was never accepted and moreover 
there was no valid consideration for the said agreement 
to reconvev. 

Wherefore, upon consideration thereof, it is this 16th 
dav of Februarv, 1933. 

Ordered, that the plaintiff’s bill of complaint be, 
18 and the same hereby is dismissed with costs. 

Bv the Court: 

! PEYTON GORDON, 

. Justice . 


Elaine von Der Lippe Lipski, by her attorney Mark P. 
Friedlander notes an appeal from the above decree in open 
court. Bond for appeal is fixed at $100.00 or $50.00 cash. 

PEYTON GORDON, 

Justice . 
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Memorandum. 

March 10,1933.—$50 deposited by Friedlandeij 
tiff in lieu of bond on appeal. 

Assignment of Errors. 

Filed March 14, 1933. 


for Plain- 




The said Elaine von der Lippe Lipski for appeal to the 
Court of Appeals from the Decree entered herein, files this, 
her Assignment of Errors, upon the appeal so itaken and 
says that the Court in making said Decree in thle proceed¬ 
ings heretofore, erred as follows: 

1. In refusing to grant the plaintiff any reliefi 
Bill of Complaint. 

2. In holding that plaintiff could not maintain her suit. 


under her 


MARK P. FRIEDLAXD 


Attorney for I\Iaintiff. 


19 

1933. 


Service of a copy of this Assignment of 
ceived and acceptance noted this — day 


SR, 


errors re- 
bf March, 


JACOB N. HALPER, 
Attorney for Defendant. 


Memoranda. 

I 

March 14, 1933.—Statement of Evidence (duplicate) and 
Xotice and Acknowledgment filed. 

May 8, 1933.—Amended Statement of Evidence signed 
(duplicate) filed. 

Desiynation of Record. 

Filed March 14, 1933. 


* 


# 


n to the 
the 10th 


The plaintiff having perfected an appeal here 
Court of Appeals of the District of Columbia on 
day of March, 1933, hereby requests the Clerk of the Su¬ 
preme Court of the District of Columbia to prepare, at the 
plaintiff’s expense, a transcript of the record oh appeal, 
including therein the following papers and proceedings, 
namely: 
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1. Amended Bill of Complaint. 

2. Answer of defendants C. W. Simpson, Co., Inc., Ray¬ 
mond Beebe and Robert Watson, Trustees. 

3. Answer of Sally Burch and Helen Burch. 

4. Finding of Facts. 

5. Conclusion of Law. 

20 (>. Final Decree. 

7. Deposit of $50.00 cash in lieu of bond, together 
with a copv of this Designation. 

MARK P. FRIEDLANDER, 

Attorney for Plaintiff. 


Service of a copy of this Designation received and ac¬ 
ceptance noted. 


JACOB N. HALPER, 
Attorney for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 20, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein tiled, copy of which is made part of this tran¬ 
script, in cause Xo. 53848 in Equity, wherein Elaine Von 
Der Lippe Lipski is Plaintiff and Sally Burch, et al. are De¬ 
fendants, as the same remains upon the tiles and of record 
in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of June, 1933. 

[Seal Supreme Court of the District of Columbia.] 

! FRANK E. CUNNINGHAM, 

Clerk. 
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22 Iii the Supreme Court of the District of Columbia. 

Equity. No. 53848. 

Elaine von der Lippe Lipski, Plaintiff, 

vs. 

Sally Burch et ah, Defendants. 

Amended Statement of Evidence . 

Be it remembered that the above entitled !cause came 
on for hearing before the Honorable Peyton Gordon, Asso¬ 
ciate Justice of the Supreme Court of the District of Co¬ 
lumbia, on the 9th dav of February, 1933, Mark P. Fried- 
lander, Esq., appearing for the plaintiff and Jacob N. Halper, 
Esq., and Alfons B. Landa, Esq. appearing for the defend¬ 
ants; and thereupon, to sustain the issues uptjm her part 
joined, the plaintiff, Elaine von Der Lippe Lipski, testified 
in substance as follows: 

That she is the plaintiff in the cause and knows the de¬ 
fendant Sally Burch; in April 1931, she was the owner of 
the property 11 and ll 1 /^ R Street, N. E., in tliej District of 
Columbia, which property was subject to a first deed of 
trust to secure a debt of Thirty-five Thousand Dollars 
($35,000.00), and a second deed of trust to secure an original 
debt of Twenty Thousand Dollars ($20,000) which had been 
reduced to Fifteen Thousand Six Hundred Doflars ($15,- 
600.). The defendants Sally and Helen Burch were the 
holders of the latter note. The following agreement was 
then offered and received in evidence: 

June 6th 1931. 

Princess Elaine von der Lippe, 

11 R Street N. E., 

Washington, D. C. 

My Dear Princess von der Lippe : 

I hereby agree to assign to you the ttvo certain 

23 promissory notes made by Edward V. Mc]Dermitt in 
the principal sum of $10,000 each, dated June 11th, 


3—5991a 
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1928, payable $200 per month, at six per cent interest pay¬ 
able quarterly, the principal sums of which have been re¬ 
duced to $7,800 each; and which notes are secured by a 
second deed of, trust of record against the property known 
as #11 and 11M> “R” Street N. E., Washington, D. C., and 
designated for the purposes of taxation as Lot #99 in Square 
#8748; upon the following terms: 

You shall make two promissory notes, each in the prin¬ 
cipal sum of $7,800, payable in the same manner and to the 
same persons as the promissory notes hereinabove de¬ 
scribed; which promissory notes made by you shall be se¬ 
cured by a second deed of trust on the property known as 
#615 Maryland Avenue X. E., Washington, 1). C., desig¬ 
nated for the purposes of taxation as Lots #21, 22 and 23 
in Square #South 915. 

The notes and the second deeds of trust secured upon #11 
and 11 y» “R” Street X. E., and #815 Maryland Avenue 
X. E., Washington, D. C., shall be placed in the Xew York 
Title and Mortgage Company, Shoreham Building, Wash¬ 
ington, D. C., for settlement in accordance with this agree¬ 
ment. With the notes and the second deed of trust secured 
upon #815 Maryland Avenue X. E., you shall furnish me 
a title certificate and fire insurance policies in the amount of 
$16,000. At the time of delivery to me by the Xew York Title 
and Mortgage Company of the promissory notes, the re¬ 
ceipt for the recording of the second deed of trust secured 
upon #815 Maryland Avenue X. E., the fire insurance poli¬ 
cies in the amount of $16,000 and the title certificate, you 
shall instruct the Xew York Title and Mortgage Company 
to pay to me out of the settlement the sum of $367.50 repre¬ 
senting interest due as of June lltli, 1931. 

A copy of this letter, when accepted by you and placed with 
the Xew York Title and Mortgage Company, shall consti¬ 
tute that Company’s authority to make settlement in accord¬ 
ance with the agreement herein contained. 

24 Yerv trulv yours, 

(Signed) i ‘ ' SALLY H. BURCH. 

Accepted: 

(Signed) ELAIXE VOX DER LIPPE. 

Said notes to mature three years from date with interest 
in full to date. 

(Signed) i SALLY H. BURCH. 
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Moore of 
lirst trust 
Plaintiff 


Plaintiff testified that the defendant Sally Burch agreed 
to defer any action on the second trust until the plaintiff 
could consummate the deal anticipated by the foregoing 
agreement. That plaintiff thereupon left for New York 
leaving one Florence Greaves, one of the defendants herein, 
to look after the details of the transaction. About the end 
of June, 1931 the plaintiff secured the consent of the de¬ 
fendant Sally Burch to carry on another transaction repre¬ 
sented by a contract which the plaintiff offered ip evidence. 
This contract which was received in evidence, dated Au¬ 
gust 3, 1931 was between Herbert T. Moore and William 
B. French wherein Moore agreed to sell a second trust note 
on 11 and 11% R Street, X. E., in the sum of | Seventeen 
Thousand Five Hundred Dollars ($17,500.00) to| French in 
consideration of the conveyance by French to 
700 Third Street, X. W., which was subject to a 
of Ninety-nine Thousand Dollars ($99,000.00). 
testified that Moore acted as her agent in this transaction. 

Plaintiff then offered in evidence an agreement between 

one Kent and one Greaves, trustee, wherein Kent agreed 

to convey to Greaves certain premises in Atlanta, Georgia 

and a first trust mortgage in the sum of Fifteen Thousand 

Dollars ($15,000.00) and Five Hundred Dollars ($500.00) 

in cash in consideration of the transfer bv Greaves to Kent 

* 

of a second deed of trust on 11 and 11% R Street, N. E., 
in the sum of Seventeen Thousand Five Hundred Dollars 
($17,500.00). Plaintiff testified that Greaves acted 
25 for her. The contract was dated June 11, jl931; and 
was received in evidence. 

Plaintiff testified that in duly 1931, in order to' 
the various transactions, she transferred the title' 

Street property to Florence Greaves, all of w 
known to the parties to this suit. That while thje various 
negotiations were pending the defendant Sally Burch or¬ 
dered the trustees under the second trust on the R Street 
property to offer the same for sale at auction ajid it was 
according!v sold on Julv 22, 1931. Plaintiff expended a 
large sum of money in repairing the R Street property; 
that she is a person of limited means, the sol<^ support 
of two minor children and had invested all her jnoney in 
this property. 

On cross-examination the plaintiff testified that 
no effort to ascertain the status of the first trust 


facilitate 
to the R 
hicli was 


he made 
on the R 
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Street property until the late fall of 1931; that she did not 
receive two letters dated July 2, 1931 addressed to her by 
the attorney for the defendant Sallv Burch notifying her 
that the property would be offered for sale at public auc¬ 
tion. Plaintiff said that she had arranged with Mrs. Burch 
to pay only the interest on the R Street second trust and 
that the notes were not in default although it so appeared. 
That Mrs. Burch had agreed with her not to foreclose dur¬ 
ing the pendency of her deal with Mrs. Kent but this deal 
was in the Title Company and was pending when she left 
the city to go to New York; that when she returned to the 
city she and the defendant Sally Burch agreed that another 
deal might be attempted, which deal the plaintiff testified 
would net her a better profit. Whereupon witness was ex¬ 
cused. 

Whereupon the plaintiff offered as a witness an employe 
of the Columbia Title Insurance Company who brought cer¬ 
tain records of his Company which were offered and re¬ 
ceived in evidence and which indicated that the said Com¬ 
pany had in its possession papers relating to the plain¬ 
tiff’s transactions. 

2(5 Whereuopn the plaintiff offered a Mr. Nelson, who 
testified that he was engaged in the real estate busi¬ 
ness with a company known as the Anchor Realty Cor¬ 
poration and that the defendant Greaves, their agent, was 
handling the transactions through their office for the plain¬ 
tiff; that Mr. Alfons B. Landa, attorney for Mrs. Burch, 
on the day the R Street property was offered for sale at 
auction, after threats were made to him that the sale 
would be enjoined, wrote the following letter: 

Miss Florence F. Greaves, 

Xo. 11 R Street X". E., 

Washington, D. C. 

Dear Miss Greaves: 

My client, Sally H. Burch, hereby agrees to deed back 
to you the property known as the Wasko, 11 and 11% R 
Street, within a period of six days if you so desire. 

We are mailing deed up to Mrs. Burch todav and will 
place same in the Title Company for your order. 

Sincerely yours, 

(Signed) 


ALFONS B. LANDA. 
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The said letter was offered and received in evidence. 

Upon cross-examination Nelson testified that he was pres¬ 
ent in the room with Miss Greaves and Mr. Lailda and that 
he heard the conversation that took place; that they were 
seated at his desk and that Mr. Landa went ijito the next 
room and typed up the aforementioned letter and returned 
with it signed. That the letter was turned oVer by Miss 
Greaves to Raymond Hudson, Esquire, a member of the 
bar of the Supreme Court of the District of Columbia, who 
produced it in Court; that he had not seen Miss Greaves 
for some time and did not know where she was. 

i 

Whereupon plaintiff rested. 

Thereupon, to sustain their defense, the defendants of¬ 
fered Sally H. Burch, defendant, who testified jas follows: 

27 That she had entered into the contract of June 6, 
1931 and that she knew Mrs. Kent; that she was com¬ 
pelled to order the R Street property sold upon being* ad¬ 
vised that a sale would be had under the first trust and that 
thereby her interests would be jeopardized. Tligt she made 
no other agreement with the plaintiff except the! agreement 
dated June 6, 1931. That Mr. Landa was her attorney and 
acted for her in the matter. That she had agreed with the 
plaintiff that the contract of June 6, 1931 should |be consum¬ 
mated at the time the payment of the first note matured or 
a few days thereafter. That payment of the first trust note 
matured on June 11, 1931; that she made a number of 
efforts to ascertain what action was being* taken bv the 
defendant for the consummation of the agreement but with¬ 
out success; that she directed her inquiries to the plaintiff 
and to her agent. That no effort was made to consummate 
the contract nor was any performance tendered; that she 
was compelled to order a foreclosure in order to protect her 
interests. The second trust, under which foreclosure was 
had, was in default for over a year. 

On cross-examination she testified that she had received a 
telephone call from the plaintiff with reference to the mat¬ 
ter but at no time did she make any promise respecting the 
substitution of the Third Street property for the Maryland 
Avenue property; that letters written by her to Miss 
Greaves forwarding the contract of June 6, 19<pl, bore a 
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post-mark dated June 16, 1931 at Oakland, Md. Witness 
was then excused. 

Whereupon the defendant offered Mr. Alfons B. Landa, 
who testified that he represented Mrs. Burch and that he 
had ordered the foreclosure sale upon being advised that 
the first trust was about to be foreclosed. That he wrote 
the letter of July 22, 1931 but that the offer therein was 
never accepted. | That he had forwarded a letter by regis¬ 
tered mail to Miss Greaves and one to the plaintiff notify¬ 
ing them that the foreclosure would be had; that the said 
letters were dated July 2, 1931 and were both de- 
28 livered to Florence F. Greaves, agent for the plain¬ 
tiff as shown by registered receipts which were 
offered and received in evidence; that at no time was any 
performance tendered to him of any agreement to be car¬ 
ried out on the part of the plaintiff nor did the plaintiff 
accept the offer he made to reconvey the premises after the 
sale; that no offer was ever accepted substituting the Third 
Street property for the -Maryland Avenue property. 

On cross-examination he testified that Miss Greaves, act¬ 
ing for the plaintiff, had arranged a new first trust which 
was to be effected after Mrs. Burch purchased the property 
at the foreclosure sale; that Mrs. Burch did purchase the 
said property at the foreclosure sale. 

And thereupon the defendant rested. 

And the Court certifies that the foregoing comprises the 
substance of all the testimonv in the case necessarv to ex- 
plain the issues and questions involved and the relations of 
the parties thereto, and all of the proceedings in the trial 
of said issues, and that each and all of the exceptions so 
stated in the foregoing statement of evidence were dulv 
noted and allowed by the Court and entered upon its min¬ 
utes at the time the same were severally noted and taken; 
and the plaintiff then and there prayed the Court to sign 
this statement of evidence and the same is accordingly done 



SALLY BURCH, HELEN BURCH, ET AL. 


23 


and made a part of the record in this case, now for then, 
this 8 day of May, 1933, the plaintiff and defendants being 
in Court by counsel. 

PEYTON GORIpON, 

Justice . 


Approved. 

MARK P. FRIEDLANDER, 
Atty. for Plaintiff. 
JACOB HALPER, 

Atty. for Defendants. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5991. Elaine von der Lippe Lipski, appellant, vs. Sally 
Burch, Helen Burch, C. W. Simpson Co., Inc., a corpora¬ 
tion, et al. Court of Appeals, District of Columbia. Filed 
Jun. 24, 1933. Henry W. Hodges, Clerk. 
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IN THE 


Court of appeals, 23strict of Columbia 

1 

APRIL TERM, 1933 

No. 5991 


Elaine Von Der Lippe Lipski, 

vs. 


Appel\ant , 


Sally Burch, Helen Burch, C. W. Simpson Co., Inc., 

a Corporation, et al., 

Appellees. 

APPELLANT’S BRIEF 

DISPOSITION OF CASE 
_ 

This is the plaintiff’s appeal from a decree of the 
Supreme Court of the District of Columbia sitting as 
an Equity Court dismissing the plaintiff’s Amended 
Bill of Complaint after trial. 


STATEMENT OF FACTS 

Elaine Von Der Lippe Lipski owned an apartment 
House. (T 17). This apartment house was subject to 
certain trusts. (T 17). The second trust on this prop¬ 
erty was held by the defendant, Sally Burch. On jAne 
6,1931, an agreement was drawn whereby Sally Bu|ch 
and Elaine Von Der Lippe Lipski agreed to exchange 
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the notes which Sally Burch held on this apartment 
house for similar notes on another apartment house. 
(T 17 and 18). The first trust of this apartment house 
which was held by a third party matured on June 11, 
1931. (T 21). Sally Burch forwarded the said contract 
for the exchange of the two second trust notes to the 
agent of Elaine Von Der Lippe Lipski, and the said 
contract was mailed from Oakland, Maryland, ad¬ 
dressed fo the District of Columbia and post marked 
June 16, 1931 (T 22). The Plaintiff’s agent had ar¬ 
ranged new first trust for this apartment house 
which renewal was afterwards used bv the said Sallv 
Burch after she had purchased the property at the 
foreclosure sale (T. 22). 

In addition to the contract aforementioned, the plain¬ 
tiff had entered into a contract with a Mrs. Kent 
wherein she was negotiating for the transfer of the 
apartment house upon which she was to place a new 
second trust which the said Sally Burch had agreed 
to take in exchange for the old second trust. The plain¬ 
tiff would have received as the benefits of that con¬ 
tract, property of great value as shown in the record, 
together with a certain amount of cash (T 19). The 
plaintiff testified that the defendant Sally Burch had 
agreed to defer any action on the second trust until 
the plaintiff wnuld consummate the deal anticipated by 
the agreement. (T 19). The defendant, Sally Burch, 
on the other hand, testified that she agreed to defer 
action on the second trust, but only until the maturity 
date of the first trust w’hich w r as on the 11th of June, 
1931. (T 1 21). There w^as testimony on behalf of the 
Dlaintiff that she had arranged vdth Mrs. Burch some 
time before, to pay only the interest on the second 
trust and that the notes w^ere not in default in June of 
1931 (T 20). The plaintiff further proved that wdrile 
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this deal was being negotiated, a more profitable) con¬ 
tract became possible, which, with the promise (if the 
defendant, Sally Burch, she entered into. (T 19 

While these negotiations were going on, a foreclos¬ 
ure of the property was ordered by the defendant Sally 
Burch, which foreclosure took place after advertise¬ 
ment on July 22, 1931. (T 19). The plaintiff further 
proved and there was no dispute in the testimony) that 
on the same day as the foreclosure, the defendant 
Sally Burch’s agent addressed a letter to the agejnt of 
the plaintiff in which Sally Burch agreed to deed! back 
the property at 11 and IIV 2 R Street within a period 
of six days if they so desired. (T 20). There was some 
evidence to show that this letter was obtained from 
the attorney for Mrs. Burch by Miss Greaves^ the 
agent of the plaintiff. At the trial Miss Greave^ was 
absent and could not be located. 

1 

The defendant Sally Burch testified that by reason 
of the information that she obtained from the holders 
of the first trust she ordered a foreclosure and that 
at the time the foreclosure was ordered, the notes were 
in default over a year (T 21). 


ARGUMENT 

Reasons why the decree should be reversed: 

I. Your appellant says that the Court erred ijn its 
finding of fact and conclusions of law in that it! did 
not hold that Sally Burch had breached her contract 
with Elaine Von Der Lippe Lipski and caused Elaine 
Von Der Lippe Lipski to be damaged. 

1. The defendant’s contention that she had onlv 
agreed to defer action until June 11th cannot be relied 
upon by the Court and should not have been for the 
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reason that she did not mail back the agreement of ex¬ 
change until the 16th of June, some five days later. 

2. Common knowledge of business transactions in¬ 
volving real estate force the conclusion that a con¬ 
tract for the exchange of second trust notes which also 
involves transfer of property of necessity will take 
longer than a few days. 

3. The plaintiff showed that the matter was in the 
title company at the time of the foreclosure. 

4. The plaintiff showed that her agent had arranged 
a first trust which was afterwards used to replace the 
existing first trust. 

5. The defendant Sally Burch relied solely upon 
the information she derived from others, and the only 
testimony in the case as to such information was from 
Sally Burch and her attorney, Alfons B. Landa. 

6. There was no direct evidence to indicate that 
the first trust was about to be foreclosed. 

7. The foreclosure destroyed the possibility of 
Elaine Von Der Lippe Lipski concluding the deals then 
pending which deals would have netted a profit. 

8. Yo\lt appellant says, therefore, that the foreclos¬ 
ure should have been set aside and the auditor should 
have stated the accounts between the parties after the 
Court had assessed damages for breach of contract. 

9. Your appellant was also entitled to an account¬ 
ing for the rents which the defendant Sally Burch had 
collected on the apartment house and is still collecting. 

II. The defendant’s case as presented in Court did 
not show [that the plaintiff was not entitled to relief, 
but on the contrary, indicated definitely that the re¬ 
lief should have been granted. 

1. The defendant Sally Burch testified that she 



agreed to withhold action on the second trust untijl the 
maturity date of the first trust. The maturity dat^ was 
fixed on June 11,1931. However, the testimony of the 
defendant Sally Burch showed that she did not mail 
the agreement for the exchange of notes until the 16th 
of June, 1931, which was five days after the first frust 
had matured. 

2. The attorney for the defendant Sally Burch^ ad¬ 
mitted on cross examination that Miss GreavesJ the 
agent for the plaintiff, had arranged a new first trust 
and that that first trust was the one that Mrs. Burch 
had used after she purchased the property at the fore¬ 
closure sale. Your appellant admits that the plaintiff 
must have been doing something towards refinancing 
or rearranging the finances on this property. j 

3. In other words, the plaintiff has definitely estab¬ 
lished not only by her own testimony, but by the tfesti- 
mony of the defendant, that the date of maturity of 
the first trust had nothing to do with her agreement 
with Mrs. Burch, but she, through her agent, was at¬ 
tempting to close a deal which would have been profi¬ 


table to her when the attorney for Mrs. Burch ordered 
the foreclosure. Mrs. Burch testified that the second 
trust was one year in default but the plaintiff testified 
that Mrs. Burch had waived payments of the princi¬ 
pal during this period and had only insisted upon the 
payments of interest, which fact is borne out by the 
agreement of June 6, 1931, which appears in the Tran¬ 
script on page 18, wherein the new notes which ^ere 
to be exchanged for the old notes were to mature three 
years from date and the interest in full was to be paid 
to date. It is very apparent that Mrs. Burch was only 
anxious about her interest and therefore we may pre¬ 
sume that the plaintiff’s testimony is correct. 
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CONCLUSION 

The appellant respectively submits that the lower 
Court erred in holding as a matter of fact that the 
notes were in default and that the property was in 
danger of being foreclosed by the first trust which fact 
caused the foreclosure of the second trust. All the 
written documents conclusively point out that the story 
told by the plaintiff is correct in detail and we there¬ 
fore request this Honorable Court to reverse the lower 
Court's decree and grant a new triaL 

Respectfully submitted, 

Mark P. Friedlander, 

Attorney for Plaintiff. 






JACOB HALPER, 
ALFQNS B. LAND A, 
Attorneys for Appellees. 
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When the history of this case begins, in ^pril, 
1931, the appellant, Lippe Lipski, holds the llegal 
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title to the property known as the “R” Street prop¬ 
erty. This property is subject to two deeds of trust 
to secure debts amounting to $35,000 and $15,600, 
respectively, constituting first and second liens on 
the property. The second trust obligation of $15,- 
600 is due the appellees Sally and Helen Burch. 
The principal of this latter obligation is payable 
in monthly instalments including interest, but no 
instalments of principal or interest have been paid 
since May, 1930. The payment of the first trust 
obligation matures June 11, 1931. 

On June 6, 1931, hardly a few days before the 
maturity of the first trust obligation of $35,000, 
the appellant Lippe Lipski and the appellee Sally 
Burch enter into a contract in writing by which the 
parties mutually agree for an exchange of prop¬ 
erty rights, the appellee Sally Burch to transfer to 
Lippi Lipski the second trust obligation of $15,600 
on the “R” Street property and Lippi Lipski to 
transfer to gaily Burch a second trust on another 
property, an apartment house called the “Mar- 
dave” which we shall call the Maryland Avenue 
property. Lippi Lipski did not have title to the 
Maryland Avenue property but hoped to acquire 
it. In the meantime, Sally Burch, having a pres¬ 
ent right to order foreclosure of the $15,600 sec¬ 
ond trust on the “R” Street property, agreed, 
nevertheless to defer action until the agreement of 
exchange dated June 6, 1931, could be consum¬ 
mated, provided it was accomplished prior to the 
maturity of the first trust. 
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Lippi Lipski then entered into a series of! nego¬ 
tiations with various persons the ultimate object of 
which was to acquire the Maryland Avenue prop¬ 
erty in order that she might carry out her agree¬ 
ment with Sally Burch. This was to be effected by 
a contract dated June 11, 1931, in which Lippi 
Lipski, by her agent Greaves, agrees to transfer 
a second trust on “R” Street property in the sum 
of $17,500 to one Kent in exchange for a first mort¬ 
gage on property in Atlanta, Georgia, and $500 
in cash. The ability of Lippi Lipski to give a sec¬ 
ond trust of $17,500 on the “R” Street property, 
which was already subject to Sally Burch's trust of 
$15,600, was, of course, predicated on her success 
in carrying through her other contracts, that is 
eliminating the Burch second trust by acquiring 
Maryland Avenue property. 

On August 3, 1931, Lippi Lipski, by Mooife her 
agent, agrees with one French to acquire from him 
the property 700 Third Street which we shajl call 
the Third Street property, in exchange for a sec¬ 
ond trust on “R” Street property. How Lippi 
Lipski was to sell a second trust on “R” Street 
property for the Third Street property, and how 
Lippi Lipski by these various transactions Was to 
acquire title to the Maryland Avenue property, is 
of course a matter of conjecture. (R. p. 19.| 

In the meantime, the first trust obligation on 
“R” Street of $35,000 approaches maturity and 
Burch now agrees with Lippi Lipski that the con¬ 
tract of June 6,1931, must be consummated before 


4 


the maturity of the first trust. It is evident that 
Sally Burch must act to protect her interests since 
a foreclosure of the senior trust would require 
Sally Burch to bid the property in at auction sale 
or suffer the loss of her second trust should the 
property be sold at less than the second trust, a 
possibility of the present day depressed real estate 
market. Accordingly, Sally Burch attempts to 
contact Lippi Lipski and her agents for the pur¬ 
pose of determining what, if any efforts, were be¬ 
ing made to fulfill the agreement of June 6, 1931, 
but without success and finally is driven to order 
a foreclosure of the “R” Street property under her 
own trust, the second trust of $15,600, but not until 
she has notified Lippi Lipski and her agents by 
registered mail on July 2, 1931, almost a month 
after the contract of June 6, 1931, of her intention 
to foreclose. (R. pp. 21-22.) 

On July 22,1931, Sally Burch offers to re-convey 
the foreclosed property to Lippi Lipski, but the 
offer is not accepted. (R. p. 13.) 

The foregoing, in substance, was found as a fact 
by the trial justice who based his conclusions of 
law thereon. (R. p. 13.) Where the trial court 
makes certain findings of fact and conclusions of 
law, the appellate court regards itself bound by the 
findings of fact made by the court below. Lawson 
v. Mining Company , 207 U. S. 1; Butte & Superior 
Co. v. Clark-Montana Co ., 249 U. S. 12, 30; cited in 
Shell Eastern Petroleum Products , Inc. y V. White. 
62 W. L. R. 3-4 (decided June 26, 1933.) 



It will be noted that the ultimate relief grayed 
by the appellant was for an order directing Sally 
Burch to re-convey the R Street property to Lippi 
Lipski upon Lippi Lipski paying to Sally Burch the 
amount due Sally Burch under the second trust 
(R. p. 8), but this was to be effected, not by a 
payment by Lippi Lipski supported by a legal 
tender, but by deducting the amount from the 
award of damages that Lippi Lipski was to get by 
reason of the breach of contract by Sally Burch. 
But it is submitted that even if this procedure was 
proper, the record nevertheless fails to disclose 
any evidence of damage, indeed no evidence of 
any kind was offered at the trial below. 

The appellant conceives the measure of dam¬ 
ages to be the value of the properties she should 
have received by her various transactions, but here 
again there is no evidence that she would j ever 
have received the properties, that is to say thajt the 
parties who were to sell the various properties to 
the appellant would have or could have conveyed 
them to her, or that they could have been Com¬ 
pelled to convey them to her and the trial justice 
so found. (R. p. 14.) 

Here the fulfillment by the appellant of heij ob¬ 
ligations under her contract were contingent lipon 
the fulfillment by others, not parties to the con¬ 
tract involved in this case, or their obligations, |and 
it is submitted she was bound to make good, unless 
prevented by the act of God, the law or Sally 
Burch. There was no evidence offered to slpow 
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the probable or even possible fulfillment of the 
various contracts by which appellant hoped to 
acquire the property with which to fulfill her con¬ 
tract with Sally Burch. MacFarland v. Barber Co ., 
29 App. D. C. 506. 

It is submitted that the judgment of the court 
below w T as right and should be affirmed. 

JACOB HALPER, 
ALFONS B. LANDA, 
Attorneys for Appellees . 



